
TRANSFER AND INDEMNITY AGREEMENT

This TRANSFER AND INDEMNITY AGREEMENT (this “Agreement”) is made as of the __ day of October, 2016, by HOA RENAISSANCE PROPERTY LLC, a New York limited liability company having an office at 54 Freemans Bridge Road (“Indemnitor” or “Grantee”), in favor of the CITY OF SCHENECTADY, a New York municipal corporation having offices at 105 Jay Street, Schenectady, New York 12305 (the “City” or “Grantor”) (Indemnitor and the City may be referred to herein as the “Parties” and each individually a “Party”).
WITNESSETH

WHEREAS, the City owns, in fee simple, certain real property, with improvements thereon located at 104 Irving Street, Schenectady, New York, also known as SBL 39.82-2-44.2  and more particularly described in Exhibit A attached hereto (the “Property”);
WHEREAS, The Property is part of a larger campus of properties in Schenectady, (the “Saint Mary’s Campus”) that are deemed to be worthy of registering as New York State and Federal Historic Places;


WHEREAS, the City seeks to facilitate the redevelopment of the Saint Mary’s Campus and Property for commercial, cultural, or other productive uses;

WHEREAS, Indemnitor owns and operates 820 Eastern Avenue, the former Saint Mary’s Church facility and desires to acquire the Property, and complete an application to register the Saint Mary’s Campus as a Historic Place and perform certain repairs and renovations of the Property; 


WHEREAS, to induce the City to facilitate the transfer of the Property to Indemnitor, Indemnitor has shown evidence to an investment in the Property to replace the roof of the approximately 25,887 square-foot structure located on the Property which effectuated the saving of the building for future rehabilitation and enhancements to the Property.


WHEREAS, by Resolution 2014-221 dated September 22, 2014, the City Council authorized the Mayor to enter into a contract to transfer the title of 104 Irving Street to Schenectady Renaissance Properties LLC which is now known as HOA Renaissance Property LLC; and


NOW THEREFORE, in consideration of the matters described above and other good and valuable consideration, the receipt and sufficiency of which are acknowledged, the Parties agree as follows:


1.

Definitions and Rules of Construction:


(a)
“Environmental Laws” (and individually, “Environmental Law”) shall mean each and every applicable federal, state, county or municipal statute, ordinance, rule, regulation, order, code, directive or requirement applicable to Hazardous Materials, pollution, human health and safety, and the environment, together with any amendments thereto, regulations promulgated thereunder, and all substitutions thereof, and any successor legislation and regulations including, without limitation, the Comprehensive Environmental Response, Compensation and Liabilty Act (“CERCLA”) (42 U.S.C. § 9601 et seq), the Hazardous Materials Transportation Act (49 U.S.C. § 5101 et seq.), the Resource Conservation and Recovery Act (42 U.S.C. § 6901 et seq.), the Federal Water Pollution Control Act (33 U.S.C. § 1251 et seq.), the Safe Drinking Water Act (42 U.S.C. § 300f et seq.), the Clean Air Act (42 U.S.C. § 7401 et seq.), the Toxic Substances Control Act (15 U.S.C. § 2601 et seq.), the Emergency Planning and Community Right-to-Know Act of 1986 (42 U.S.C. § 11001 et seq.), the Occupational Safety and Health Act (29 U.S.C. § 651 et seq.), the New York State Environmental Conservation Law, and the New York State Navigation Law.


(b)
“Environmental Problem” means any of the following:



(i)
the presence, suspected presence, existence, release, or threat of release of Hazardous Materials on, at, in, under, above, from, or in connection with the Property;


(ii)
the violation, threatened violation, or alleged violation of any Environmental Law with respect to the Property; 



(iii)
the failure to obtain or to abide by the terms or conditions of any permit or approval required under any Environmental Law with respect to the Property.



(c)
“Hazardous Materials” means any pollutants, contaminants, hazardous or toxic substances, materials or wastes (including petroleum, petroleum by-products, under-ground storage tanks, radon, asbestos and asbestos containing materials, polychlorinated biphenyls (“PCBs”), PCB-containing equipment, radioactive elements, infectious agents, and urea formaldehyde), and soil vapor intrusion, as such terms are used in any Environmental Laws.

2.
Obligations.  (a) The City.  The City hereby agrees to allow the property to be registered as a historic place through the New York State Department of Parks, Recreation and Historic Places and cause the Property to be transferred, either directly from or through the City, to Indemnitor.  Transfer of title to the Property shall be by Quitclaim Deed.


(b)
Indemnitor.  The Indemnitor understands that the Property is in disrepair and hereby promises, covenants and represents that it will secure, repair, restore, reutilize and maintain the Property

3.
Condition of the Property.  Indemnitor is aware that the City has limited knowledge with respect to the Property.  Indemnitor is relying on its own investigation of the Property, and Indemnitor hereby agrees to accept the Property in “As Is, Where Is, With All Faults” condition without representations or warranties of any kind either express or implied by the City, its agents, or its designee.


4.
Indemnitor’s Inspections and Due Diligence.   Indemnitor and/or its agents and representatives shall have the right to enter upon the Property at any time commencing on the Effective Date and continuing for a period of nine (months) thereafter (unless otherwise waived, in whole or in part by Indemnitor in writing) for the limited purpose of conducting its own environmental inspections, testing, measuring the Property, and making application for financial assistance or historic designation to New York State, The Land Reutilization Corporation of the Capital Region, and other parties as the Indemnitor deems necessary or desirable to further evaluate the Property and the feasibility of rehabilitation (the “Inspection Period”).  The Indemnitor shall be solely required to maintain the property during the Inspection Period but shall consult with the City of Schenectady or their designees on any material actions that alters the property.  Upon its determination regarding the condition of the Property as hereinafter provided, and the satisfaction of other contingencies as herein provided, on or before the expiration of the Inspection Period, Indemnitor shall deliver notice to the City of: (i) its election to proceed with the transfer of the Property, or any part thereof; or (ii) its election to terminate this Agreement, whereupon the Parties shall be relieved of any further liability hereunder, except as expressly set forth herein.  Indemnitor agrees to conduct any and all activities on the Property in a professional manner and shall not unreasonably interfere with or disturb the use and occupancy of the Property by the City or its tenants, if any.  Indemnitor shall bear the cost of all such inspections or tests.

5.
Indemnity.
Indemnitor hereby releases and shall defend, indemnify, and hold harmless the City and its respective officers, trustees, directors, employees, and agents (the “City’s Representatives”) against and from any and all damages, losses, liabilities, obligations, penalties, claims, litigation, demands, judgments, suits, actions, proceedings, costs, disbursements, fines, and expenses (including without limitation attorneys’ fees and experts’ fees, expenses and disbursements) of any kind or nature whatsoever (collectively, the “Indemnified Expenses”) that may at any time be asserted against or imposed upon the City or the City’s Representatives arising from or related to any Environmental Problem, regardless of whether that Environmental Problem arises before or after the date of this Agreement or before or after any conveyance of the Property.  Notwithstanding the foregoing, the indemnity provided under this Agreement will not apply to Indemnified Expenses to the extent they result from the gross negligence or willful misconduct of the City or the City’s Representatives. 

6.
Binding Obligation.  This Agreement shall be binding upon Indemnitor and its successors, and shall inure to the benefit of the City. 


7.
Survival of Obligations.  Indemnitor’s obligations under this Agreement, including, but not limited to those set forth in Sections 2(b) and 5, shall survive the conveyance of the Property and the closing on any transactions related thereto.

8.
The City’s Rights Not Limited.  The rights of the City under this Agreement are in addition to any other rights and remedies of the City against Indemnitor or with respect to the Property under any statute, code, common law, regulation or ordinance.

9.
Notices.  All notices, requests, demands and other communications provided for in this Agreement shall be in writing and shall be deemed to have been given (a) at the time when personally delivered; or (b) one (1) business day after deposit with a reputable overnight courier, prepaid delivery, or three (3) business days after mailing via certified mail, postage pre-paid, return receipt requested, if addressed to the address of the party to receive such notice at the following address or to such other address as such party may have fixed by notice; provided, however, that any notice of change of address shall be effective only upon receipt.
If to The City:


City of Schenectady




City Hall 




105 Jay Street




Schenectady, New York 12305



Attn:  Corporation Counsel
and:


Whiteman Osterman & Hanna LLP



One Commerce Plaza




Albany, New York 12260




Attn:  Robert M. Gach, Esq.
If to Indemnitor:

__________________________




__________________________




__________________________




Attn:  Sandra Vardine
And:


_________________________ 



_________________________



_________________________



Attn:  


Indemnitor will notify the City prior to any change in Indemnitor’s legal name, place of business or state of organization, formation or incorporation.


10.
No Oral Amendment.  No provision of this Agreement may be changed, waived, discharged or terminated except by an instrument in writing signed by both Parties.


11.
Jurisdiction; Venue; Waiver of Jury Trial.  Jurisdiction and venue shall be in the Supreme Court presiding in Schenectady County, New York.  Indemnitor and the City hereby knowingly, voluntarily and intentionally waive any right to trial by jury in any action or proceeding, at law or in equity, in connection with this Agreement.


12.
Counterparts.  This Agreement may be executed in two or more counterparts, which together will constitute a single original document. 

[Signature Page Follows]

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the date first written above.






[ENTITY]








____________________________________






By:






Its:






THE CITY OF SCHENECTADY





____________________________________






By:






Its:

STATE OF NEW YORK
   
)





)  ss.:

COUNTY OF SCHENECTADY
)


On this ____ day of October, 2016 before me, the undersigned, personally appeared _________________________________________, personally known to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within instrument and acknowledged to me that he/she executed the same in his/her capacity, and that by his/her signature on the instrument, the individual, or the person on behalf of which the individual acted, executed the instrument.








Notary Public

STATE OF NEW YORK
   
)





)  ss.:

COUNTY OF SCHENECTADY
)


On this ____ day of October, 2016 before me, the undersigned, personally appeared _________________________________________, personally known to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within instrument and acknowledged to me that he/she executed the same in his/her capacity, and that by his/her signature on the instrument, the individual, or the person on behalf of which the individual acted, executed the instrument.








Notary Public
 Exhibit A
Description of Property
c:\users\owner\downloads\getpart (3).doc

1
1

3

